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भाग II अण्ड - उप - मण्ड (ill ) 
PART II - Section 3 - Sub -section (iii ) 

- - - - - -- - - - - - - --- - - - - - - - -- - - . . - - - - = - - - - -- -- - -- 
( संघ राज्य क्षेत्र प्रशासनों को छोड़कर) केन्द्रीय अधिकारियों द्वारा जारी किए गए आवश भार अधिसचमाएं 
Orders and Notifications issued by Central Authorities (other than Administrations of Union 

Territories 


भारत निर्वाचन आयोग 


के सदस्य चुने जाने और होने के लिए प्रादेश की तारीख से तीन वर्ष 
की कालायधि के लिए निरहित घोषित करता है । 

[ सं . 76/ पाडिचेरी- 91] 


प्रादेश 


नई दिल्ली , 7 फरवरी , 1991 
प्रा . प्र . 40: --निर्वाचन आयोग का समाधान हो गया है कि फरवरी 
1990 में विधाम मभा के लिए हुए साधारण निर्वाचन में पांडिचेरी 
संघ राज्य - क्षेत्र में 14-थिरुणवानाई ( अ . जा . ) विधान मभा निर्वाचन क्षेत्र 
से निर्वाचन लड़ने वाला अभ्यर्थी श्री के .के० सेकर, स्यु कालोनी, सेली 
पेट , पांडिचेरी, लोक प्रतिनिधित्व अधिनियम , 1951 तथा सद्धीन बनाए 
गए नियमों द्वारा अपेक्षित अपना निर्वाचन व्ययों का कोई भी लेना दाखिल 
करने में असफल रहा है । 

और, उक्त अभ्यर्थी ने, सम्यक मीका दिए जाने पर भी , उक्त प्रसफलता 
के लिए न तो कोई कारण म स्पष्टीकरण ही दिया है और निर्वाचन आयोग 
का यह समाधान हो गया है कि उनके पास उक्त असफलता के लिए 
कोई पर्याप्त कारण या न्यायोचिस्य नहीं है ; 

अतः, प्रब, निर्वाचन आयोग उक्त अधिनियम की धारा 10-2 के 
अनुसरण में , उफ्त अभ्यर्थी श्री के . के . सेझर को संसद के किसी भी सदन 
के या किसी राज्य / संघ राज्य- क्षेत्र की विधान सभा अथवा विधान परिषद 


ELECTION COMMISSION OF INDIA 

ORDERS 
New Delhi, the 7th February, 1991 
O , N. 40 . - Whereas the Election Commissjorr is 
satisfied that Shri K . K . Sckar , New Colony, Sellipet, 
Pondicherry , a contesting candidate at the General 
Election to the Legislative Assembly held in Feb 
ruary , 1990 from 14- Thirubuvanai (SC) assembly 
constituency in the Union Territory of Pondicherry 
has failed to lodge any account of his election expen 
ses at all as required by the Representation of the 
People Act, 1951 and the Rules made thercunder ; 

And whereas the said canxlidate , even after due op 
portunity, has not, given any reason or explanation 
for the failure and the Election Commission is satis 
fied that he has no good reason or justification for 
the failure ; 
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- - - - --- - --- - - - - - - - - - - - - -- - - ... ... .. 
Now, therefore , in pursuance of Section 10A of 

सारणी 

. . .- - . - - - - 
the said Act , the Election Commission hereby dec 

- - - - . 

ऋ में . निर्वाचन निर्वाचन- क्षेत्र की निर्वाचन लड़ने वाले निरर्हता का कारण 
lares the said candidate Shri K . K . Sckar to be dis 

का विवरण क्र . म . और नाम अभ्यर्थी का नाम 
qualified for being chosen as, and for being, a mcm 

और पता 
ber of either House of Parliament or of the Legisla 

-- - . . . -- - - -- - - - - - - - - - - 

. .- - - - 
tive Assembly or Legislative Council of a State for 

1 

2 
period of three years from the date of this order. 

1. केरल राज्य से 11- एरनाकुलम 1. श्री सी . के . लेखा पाखिल नहीं 
[ No . 76 | POND91 ] लोक सभा के लिए 

बालाकृष्णन नेटुम - किया 
माधारण निर्वाचन , 

कुल गारा हाउस 
1989 

कुमुमगिरि डा . 

कोचीन- 682030 
मा . प्र . 41: --निवचिन पायोग का समाधान हो गया है कि मीचे 

2. श्री के . पी . मुरेण , -- - बही - - 
को मारणी के स्तम्भ ( 2 ) में यथा विनिर्दिष्ट लोक सभा के निर्वाचन के 

कोपारमबिल 
लिए जो स्तम्भ ( 3 ) में विनिर्दिष्ट निर्वाचन क्षेत्र से हमा हैं , स्तम्भ ( 4 ) 

हाउम मानमथुरुथु , 
में उसके सामने विनिर्दिष्ट निर्वाचन लड़ने वाला प्रत्येक अभ्यर्थी, 

बरक्षाका 
लोक प्रतिनिधित्व अधिनियम, 1951 नथा तबीन बनाए गए नियमों द्वारा , 

2. बही - - 12 मुवाटटुपूझा 1. श्री नाइसमन ___ ---- वाही -- - 
अपेक्षित उक्त सारणी के स्तम्भ ( 5 ) में यथा दति अपने निर्वाचन व्ययों 
का लेखा अपेक्षित रीति से अथवा अपना लेखा बिल्कुल ही वाखिल करने 

मैथ्यु, थाकादियेल 

थिकामाउ डा . 
में असफल रहा हैं , 

( केरल ) 

2 . श्री मैथ्यू मथाई लेखा अपेक्षित 
पौर, उक्त अभ्यर्थियों ने सम्यक सूचना दिए जाने पर भी उक्त प्रमफलता 

पोलयिलापाकल रीति से वाबिल 
के लिए न तो कोई कारण प्रौर न ही स्पष्टीकरण दिया 

कोशबानल झा , नहीं किया 
है या उनके द्वारा दिए गए अभ्यावेदनों पर, यदि कोई हो , विचार करने 

( केरल ) 
के पश्चात् निर्वाचन आयोग का यह समाधान हो गया है कि उनके पास 
उक्त प्रसफलता के लिए कोई पर्याप्त कारण या न्यायोचित्य नहीं हैं , 

3. - - बही - - 13 फोटटायम श्री पाल चिराकासेतु लेखा दाखिल 

उदय विलासम , नहीं किया 
अत: प्रब, निर्वाचन आयोग उक्त अधिनियम की धारा 10क के अनु 

नेयारवम कोट 
सरण में नीचे की मारणी के स्तम्भ ( 4 ) में विनिर्दिष्ट व्यक्तियों को संसद 

टायम ( केरल ) 
के किमी भी मदन के या किसी राज्य को विधान सभा अथवा विधान परिषद् 

--- -- - -- - - ---- --- - - 

[ म . 76/केरल -90] 
के सदस्य चुने जाने मौर होने के लिए पादेश की तारीख से तीन वर्ष 

प्रादेश से, 
की कालावधि के लिए निरहित घोषित करता है । 

के . पी . जी . कुट्टी, सचिव 


O . N . 41. - Whereas the Election Commission is satisfied that the contesting candidates specified 
in column (4 ) of the Table belowat the election to the House of the People specified in Column (2 ) and held 
from the constituency specified in column ( 3 ) against his name has not lodged the account in the manner 
or has not lodged the account at all as shown in column (5 ) of the said Table , as required by the Repre 
sentation of the People Act, 1951 and the Rules made thereunder ; 


And , whereas, the said candidates have not furnished any reason or explanation for the said failure 
even after due notice, the Election Commission is satisfied that they have no good reason or justification 
for the said failure ; 


Now , therefore, in pursuance of Section 10A of the said Act, the Election Commission hereby declares 
the persons specified in column (4 ) of the Table below to be disqualified for being chosen as and for being , 
a member of either House of the Parliament or of the Legislative Assembly or Legislative Council of a State 
for a period of 3 years from the date of this order, 
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भारत का राजपत्र मार्च 9, 1991/ फाल्गुन 18, 1912 
- - - - -- - - 

TABLE 


= - - - - 


- - - - - -- --- - - - --- 


- 


- - 


- . - - 


. - 


- . 


- 


S . Particulars of election 
No . 


S .No. and name of 

Constituency 


Name and Address of 
Contesting candidate 


Reasons for disqua 
lification. 


- 


- 


- 


- - - 


- 


11- Ernakulam 


1. General Election to the 

House of the People , 
1989 from Kerala State . 


2. 


- do 


12 -Muvattupuzha 


4 
1. Shri C. K. Balakrishnan, Account not lodged 
Nedumkulangara House , 
Kusumagiri 
P. O . Cochin- 682030 
2 . Shri K . V . Suresh 

- do 
Kochuparambil House , 
Mannanthuruthu 
Varapuzha P. O . 
1. Shri Nicemon Mathew 

-do 
Thakadiyel , 
Thicanad P. O . 
Kerala. 
2 . Shri Mathew Mathai, Account not lodged 
Cholaylla plackal, 

in the manner 
Kozhuvanal P . O . 

required . 
Kerala. 
Shri Paul 

Account not lodged 
Chirakarodu, 
Udaya Vilasam, 
Neyyardam , 
Kottayam 
(Kerala ) 

[ No. 76- KL/90 ] 

By Order, 
K. P. G . KUTTY , Secy . 


3. 


-do 


13- Kottayam 


- - -- ---- -- 


- - 


- - 


- 


- - - - 


- - 


- 


- 


- 


- 


- - - - - 


यादेश 


नई दिल्ली, 7 फरवरी, 1991 


प्रा . अ . 42. -निर्वाचन आयोग का ममाधान हो गया है कि पंजाब 
राज्य में 1989 में हुप नोक सभा के माधारण निर्वाचन में 12-फरीदकोट 
संसदीय निर्वाचन अन्न मे निर्वाचन लड़ने वाला श्री हरि किशन , वार्ड न . 
12, मरनोट , नहमील मुक्तसर विधि द्वारा अपेक्षित अपने निर्वाचन व्ययों 
का कोई भी लेखा दाखिल करने में असफल रहा है ; 

और उपम अभ्यर्थी ने मम्यक सूचना दिए जाने पर भी उक्त असफलता 
के लिए न तो कोई कारण और न ही स्पष्टीकरण दिया है या उसके 
बाग दिए गए अभ्यावेदन पर, यदि कोई हो , विचार करने के पश्चात् 
निर्वाचन आयोग का यह समाधान हो गया है कि उसके पास उक्त अमफलता 
के लिए कोई पर्याप्त कारण या न्यायोचित्य नहीं है ; 

अतः अब, निर्वाचन आयोग लोक प्रतिनिधित्व अधिनियम , 1951 
की धारा 10-क के अनुमग्ण में उफ्न श्री हरी किशन को मंसव के किसी 
भी मदन के या किसी राज्य मंध गज्य- क्षेत्र की विधान सभा अथवा विधान 
परिषद् के मवस्य चुने जाने और होने के लिए आदेण की तारीख से तीन 
वर्ष की कालावधि के लिए निहित घोषित करना है । 


ORDER 
New Delhi, the 7th February, 1991 
O . N. 42. - Whereas the Election Commission is 
satisficd that Shri Hari Kishan , Ward No . 12 Malout 
Tehsil, Mukstar i contesting candidate at the General 
Election to the House of the People from the 
State of Punjab held in 1989 from 12 - Faridkot Par 
liamentary Constituency has failed to lodge any ac 
count of clection expenses as required by law ; 

And whereas the said candidate has either not fur 
nished any reason or explanation for the said failure 
even after due notice or the Election Commission 
after considering the representation made by him if 
any , is satisfied that he has no good reason or justifi 
cation for the said failure ; 
___ Now, therefore, in pursuance of Section 10A of 
the Representation of the People Act , 1951, the Elec 
tion Commission hereby declares the said Shri Hari 
Kishan to be disqualified for being chosen as and 
for being a member of either House of Parliament 
or of Legislative Assembly or Legislatívc Council of 
State Union Territory for a period of 3 years from 
the date of this Order , 

[ No. 76 PB- HP] 90 ( 7) ] 

By Order 
GHANSHYAM KHOHAR, Under Secy . 


[ संख्या 76/पंजाब-गी०म० / 90( 7 )] 

आदेण से , 
घनश्याम खोहर, अवर सचिव 


- - - - - 


- 


- 


- 


- - 


- - - 
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af fait, 22 977 , 1991 

with Shri R . G . Karmarkar, Adv. for the 

Petitioner , 
87 .3 . 43 . - ficarfa Fiata faafuta na AUTO fapt, 
श्री उतमराम लक्ष्मणराव पाटिल के निर्वाचन को प्रश्नगत करते हुए 1990 

Shri A . H . Joshi, Adv . for Resp . No . 1, Shri 
की निर्वाचन प्रर्जी सं . 4 में बम्बई उच्च न्यायालय औरंगाबाद बैच के 

K . H . Dhuldwaj, A . G .P . for Resp . No. 14 . 
Titre 19- 12- 1990 # fordia AH 1 afafafurry 

Respondent Nos. 2 
fufiah , 

to 13 served . Shri 

G , G . Deshpande , Adv . for R . Nos . 5 , 6 , 
1951 ( 1951 # T 43 ) MART 106 # THTU Ë 193 arr 

7, 9 & 11 . 
$ {for parti 
( संलग्न निर्णय / मादेश यहां अग्रेजी में छपा है ) 

CORAM : A . A . HALBE , J. 
( 82/HET. - 14 . 4 /90 ) 

19TH DECEMBER , 1999 . 
V . Pont . noe, 477 of JUDGMENT : 


New Delhi, the 22nd February, 1991 


Having been denied the right to contest the Parlia 
mcntary Elections from 16 - Erandol Loksabha Consti 
tuency held on 24 - 11- 1989 on the ground that the 
pctitioner was holding office of profit , the petitioner 
has preferred this election petition on the ground that 
although he is the District Commandant Home Guards , 
district Jalgaon , he docs not hold any office of profit 
and that all that is paid to him is conveyance allow 
ance of Rs. 120 per month . The petitioner claims 
to be an active social worker and also political worker 
popular amongst the people of Salgaon and resident 
of Parola taluka , situated within the Erandol Lok 
sabha Constituency . He has been the District Con 
mandant Home Guards since May, 1986 . This post 
is an honorary post under the Home Guards Orga 
nization of the State ofMaharashtra . It comprises of 
volunteers for protection of public peace. The Hone 
Guards Organization is meant for protection of pub 
lic peace and tranquillity and also to help the police 
in the event of emergency and natural calamitics. 
This organization is constituted under Bombay Home 
Guards Act, 1947 . 


O . N . 43 . — in pursuance of scction 106 of thic 
Represcntation of the People Act, 1951 ( 43 of 1951), 
the Election Commission hereby pubishes the Judge 
ment Order dated 19th December , 1990 , of the 
Hight Court of Judicature at Bombay ( Aurangabad 
Bench ) in Election Petition No. 4 of 1990 . Calling 
in question the Election of Shri Uttamrao Laxman 
rao Pau. the House of People from 16 - Erandol 
Parliamentary Constituency . 

[ NO. 82|MT-HP 4901 

S . K . PANDEY , Under Secy . 
IN THE HIGH COURT OF JUDICA IURE AT 

BOMBAY 
BENCH AT AURANGABAD 

ELECTION PETITION NO. 4 /1990 . 
Pctïtioner : 
1. Prof. Vishram Girdhar Patil . 

Versus 
Respondents : 

1 . Uttamrao Laxmanrao Patil . 
2 . Dị. Madhukarrao Atmaram Patil . 
3 . A . Hakeem A . Rahman . 
4 . Umakant Hemraj Choudhari. 
5. Navnvare Digamber Awchit . 
6 . Sadhashiv Daulat Khairnar. 
7. Popatlal Fulchand Jain , 
8 . Gorakh slo Raghunath Patil. 
9 . Dhannasing slo Ramu Patil. 

Laxman Dadaji Patil. 
11 . Raghunath slo Ganpat Sonawanc . 
12 . Vishwasrao Bhaurao Yerando . 
13. Vijay Naval Patil. 
14 . The Returning Ollicer, for 15 Erandol 

Parliamentary (Loksabha ) Constituency and 

the Collector, District Jaluron . 
S Shri M . V . Paranjape and V . N . Ganpule , 

counsels and Shri Pradeep Deshmukh , Adv . 


alloy 


Hompetitioner has ": admittedly raparic 


2 . The petitioner submitted hïs nominations for the 
above election on 28 - 10 - 1989 at Sr . Nos , 26 and 27 . 
The election results were out on 27 - 11 - 1989 and 
respondent no. 1 was declared elected . The nomi 
nation of the petitioner was rejected by the Return 
irg Officer on the ground that he was holding office 
of profit as District Commandant Home Guards. 
This, according to the petitioner , was wholly wrong 
on the part of the Returning Officer because the peti 
tioner used to receive conveyartc allowance of 
Rs. 100 per month , admittedly raised to Rs. 120 p . m . 
The petitioner has contended that as a meniher of the 
Home Guard organization , he is not disqualified from 
contesting the election under section 3 (d ) of the 
Parliament ( Prevention of Disqualification ) Act, 1959 . 
It is further alleged that the petitioner was not heard 
on the date of the scrutiny of the nominations and 
that his nomination was rejected without any rhymnc 
or reason . The post of the District Commandant 
Home Guards is an honorary post, which carries 
conveyance allowance only to incet out of the rocket 
cypenses and hence he has prayed that the clection 
of respondent no . I should be declared null and void 
and that the order of rejection of his nomination 
paper by respondent no . 14 should he seclarca as 
illegal and curtrary to the provisions of law and that 
fresh clection should be ordered in the above Consti 
tuency. 


duty are the public Guards 
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3 . The respondent no . 1 in his written tatenent 

6 . In this petition , no evidence has been lecl on 
at Ex. 4 has denied the allegations of the petitionci 

behalf of the respondents. Petitioner - Vishrain Gir . 
and has contended that the Home Guard Organization 

ar Patil hus beca examined at Ex. 15 . He has also 
is not a voluntary organisation . It is an organisation 

produced various Circulars and Government Resolu 
constituted under the Bombay Hone Guards Act, 

tions in regard to his appointment and reinoval. He 
1947 and the services thereunder are of short tenure 

las stated that họ was appointed as a District Com 

Diandant Home Guards under Order Ex, 60, dutca 
and available to the State Government on the members 

25th April , 1986 . This appointincnt is for an inde 
called up for that purpose . The Home Guards on 

linite period and the same will remain in force till 
duty are duly remunerated and are treated as on duty , 

It is either revoked or terminated . He has been wor 
they are the public servants and that the District 

king as a member of the Home Guard since 1976 , 
Commandant Home Guards is the holder of office of 

but he ceased to be the member from 1979 till 
profit . The petitioner is also provideil with the jeep 

6 - 5 - 1986 , the date on which he took charge as Dis 
vehicle for his exclusive use and thus the petitioner 

trict Home Guard Commandant. He has produced 
is the holder of the office of prohr under the State 

the Identity Card , the xerox copy of which is at 
Government. The above Parliamentary Legislation Ex. 17 and it bears the scrial number 1734 of the 
does not include the petitioner in the cxempted cate member of the Home Guards. He has stated that lic 
gory . The petitioner was present when his nomina is entitled to convcyance allowance of Rs, 100 , which 
tion was rejected and he did not object then and has been raised to Rs. 120 per month . But besides 
henco the petition deserves to be dismisscal . There this amount, he is not entitled to any other remune 
are the technical defence regar:ling non - supply of ration , allowance or honorarium . Regarding the mode 
copy, the same nccd not be considered at this stage of payment, he has stated that he normally receives 
nor the same has been pressed on behalf of respon pay slip for this allowance at an interval of six months, 
dent no . 10 , 

but he is required to spend for the travel in advance 

and for that puipose he has to maintain conveyance 
4 . Respondent no . 14 - - the Returning Officer has 

allowance diary showing the distance he has travel 
filcd written statement at Ex. 5 . He has contended 

led for the discharge of his duties. The extract of 
that the petitioner was directed to produce the pay 

this diary has to be forwarded to the Commandant 
slip on the day of the scrutiny , but as the Indian 

General Bombay and after the verification by that 
National Congress (Congress- I) had set up Vijay Naval 

authority and after the approval by him the 
Patil respondent no . 13 as the official candidate , the 

said authority directs the issue of pay slip for conve 
petitioner stated beforc himn that he was not interested 

yance allowance to the Accountant General, which 
in contesting the election and thus did not produce 

issues the pay slip after verifying the collectness of 

the journeys and the travelling allowance clained . He 
the pay slip . It is also stated that the petitioner is 

has stated that it never happens that he is not requir 
holding the post of District Home Guard Cominan 

ed to undertake any Journey . In case of leave or 
dant in Jalgaon District and hence the disqualification 

absence his assistant performs the dutics on his behalf 
Is attached to him is being the holder of office of 

and he is entitled to the T . A . and D . A . 
profit and is, therefore, not chilitied to benefit of 

7 . He has statel that he is required to hold camp 
exemption under the Parlianient (Prevention of Dis 

outside the Headquarters and he is entitled to T . A . 
qualification ) Act, 1959 . It is also stated that the 

and D . A . The bills are prepared by the Staff Officer , 
Government Jeep BLB 4574 is at the disposal of the 

who is designated as Drawing and Disbursing Officer, 
petitioner and the same is allotted to him for the 

but it is made clear that he is not entited to draw 
purposes of his duties . The Home Guards were 

any allowance either by way of remuneration or hon 
posted on 361 polling stations during the above 

Orarium . He has also stated that Jeep No . BLB 4574 
Erandol Parliamentary Constituency election and 

has been allotted by the Commandant General to 
hence there was every possibility of those Home 

Jalgaon Commandant Office for the purposes of Home 
Guards acting under the undue influence of the peti 

Guard and this jeep has to be utilized strictly in terms 
tioner at those polling booths and hence as the peti 

of Circular, the xerox copy of which is at Ex. 18 . 
tioner is holding the office of prstit. his retition 

The jecp vehicle cannot be used for any purpose . He 
deserves to be dismissed , 

has emphasized that he was never used this vehicle 

for his private use . This vehicle is maintained as per 
5 . On there pleadings the issues arc frame at budgetary sanction earmarked for the year and the 
Ex, 6 : 

Disbursing Officer looks after the maintenance of this 

vehicle . The District Commandant, other Officers of 
" ( i) Whether the petitioner proves that is a the Home Guard and the members of the Home 

member of the Home Guard his nomination Guard are also entitled to use this vehicle for offi 
to the election was improperly rejected by cial purposes and the log book has to be maintained 
respondent n o . 14 ? 

to show the movements of the vehicle . The extract 

of the log book has to be forwarded to the Comman 
( ii ) Whether the petitioner is entitled to decla dant General every month . He is required to counter 

ration that clection of restondent no . 1 is sign the vouchers submitted by the Disbursing Officer , 
vold and that the fresh clection should be as also the bills submitted to the Treasury regar ling 
ordered ? 

the jeep . He has lastly stated that Home Guard is a 
( iii ) What order " 

voluntary organisation created under the Statute and 

that he is doing the social work and is entitled to 
iViy filiiings thereon are as under : 

draw maximum conveyance allowance of Rs. 120 per 

month , although on some occasions he may be re 
(i) Yes (ii) Yes ( iii ) As per the order, 

quired to spend more than that amount. 


- - - - 
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8 . In the cross -examination , Patil has given the nainely the conveyance allowance only being paid to 
hierarchy in the organisation , at the top there is him . He has drawn my attention to the definition of 
Commandant General, below him District Comman compensatory allowance , which includes the convey 
dant, then Seconding Commandant. Adjutant, Com ance allowance , house rent allowances or travelling 
pany Commandant, Senior Platoon Otcer, Platoon allowance for the purposes of enabling the holder of 
Uthcers , company Quartor Master Sargent, Sargent, the office to recoup any expenditurc incurred by him 
Section Leader, Assistant Section Leader and at the in performance of the functions of that office . It is, 
lowest rank Home Guards . This organisation is under : herefore, urged that there is or record the guy slip 
tle Home Department of the State Government and about the corveyance allowance paid to the petitio 
the separate budget is provided for this . The estimate ner for Rs. 100 per month and hence even from that 
for the district is about Rs. 25 lakhs per year. He has point of view , the petitioner does not come within 
admitted that this organization is a akin to the param the mischief of disqualification . This has been coun 
military organization . The Home Guards are supple tered by the learned advocate for the respondent 
mentary to police in performance of their functions nc. 1, as also the learned Assistant Government Plea 
and that when their services are requisitioned by the clar . It is stated that what is contemplated for cxcmp 
police, the Home Guards and Officers perform the tion is the office of member of the Home Guards and 
same functions and duties as police . The District not the office of District Compiandant. District Com 
Commandant is now cquated with the Additional mandant is appointed by the State , he carries with 
Commissioner of Police or Additional Superintendent him certain privileges and certain onerous duties , 
of Police at the headquarters. Their duties are men he is paid T . A . and D . A , and this oflice of District 
tioned in various Rules, Notifications, Government Conmandant is altogether separate and on a distinct 
Circulars and also in the Act. Their services are re 1ooting from the office of the inember of the Home 
quisitioned when the law and order is in jeopardy and Guards and that their spheres of activities are clearly 
when riot, natural calamities , strikes take place. They mentioned in the Bombay Forne Guards Act , 1947 
are the duties to be performed during emergency . He and the Rules framed thereunder and in view of these 
has stated that he is required to carry out the requi circumstances, the petitioner is not entitled to cxemp 
sition sent by the District Magistrate . Regarding the tion and that he has been rightly disqualjfied by the 
T . A . and D . , he has stated that it might be around 

Returning Ollicer as holding the office of profit . 
5 to 7 thousand per annum . The offie is in possession 
of this T . A . and D . A . His counter signature is requir 11. The admitted l acts are that the petitioner filed 
cd on all the bills which are prepared by the Dis nominations vide Exhs. A - l and A - 2 . His nomination 
bursing Officer . He also admits that Home Guards has been rejected by the Returning Officer vide the 
are requisitioned at the time of clections . They are orders appended to Exh . 23 and it is distinctly mon 
paid allowance . 

toned that the pctitioner is holding a office of profit 

as the District Commandant Home Guards and that 
9 . Regarding his position , he bas stated that he is his nomination was rejected . The order is dated 
the Professor in Nutan Maratha College . He is also 1 - 11 - 1989 . 
the General Secretary of the District Congress Com 
mittee , Jalgaon . He is the District Trainer appointed 
by All India Congress Committee . He is also the 

12 . Going back to the Act of 1959 , under section 
Chairman of some view , Co - operative Societies and 

3 ( d ) it is clearly laid down that the ollice of the 
he is also the President of Prantiya Rashtriya Motor 

member of the Home Guard shall not disqualify the 
Kamgar Union , which is afiliated to INTUC , which 

holder of that office . Now in the first instance, it is 
in turn is affiliated to A . I. C . C . He has lastly stated 

to be observed that the petitioner is holding oſlice 
that he is allotted Government Telephone, the hills 

under the State Government. In that behalf , my at 
of which are paid by the Home Guard Office , but 

tention has been drawn to section 2 which provides 
this teleprone has to be used only for office purposes . 

Cor the constitution of the Home Guards and the ap 
He has further stated that the jeep is under the con 

pointment of the District Commandant by the State . 
trol of the oflice . He has referred to some documents, 

It is provided that the State Government shall appoint 
to which I shall refer while discussion about the office Commandant of each Home Guards and that the Com 
of profit . 

mandant shall have authority to appoint the members 

of the Home Guards. The organization comprises of 
10 . The learned Counsel for the Petitiouer has 

various categories , to which the petitioner has made 
urged that in the face of above clinching evidence , it 

reference in his evidence at Ex. 15 and incidentally 
can by no stretch of imagination be said that the post 

the categories are to be found in the Rules framed 
of the District Commandant in the Home Guards 

under Home Guards Act . At the top of the hierarchy , 
Organization is a paid office. Further it is also stated 

there would be Commandant General, below him 
that even if for a moment it is assumed that it is there would be District Commandant, namely the 
an office of profit, still the same is exempted under Conimiandant appointed for the area , there would 
section 3 ( d ) of the Parliament (Prevention of Dis bc then Seconding Commandant, Adjutant, Senior 
qualification ) Act , 1959. There is a specific cleclara Divisional Commanders , such Staff Officer as the Com 
tion that the office of member of the Home Guards mandant may consider necessary , Divisional Con 
constituted under any law for the time being in force manders, Company Commanders , Senior Platoon ON 
in any State , shall not disquality the holder thereof cers , Plitoon Officers, Sargent Leaders , Quarter 
for being chosen as meinber of the Parliament. The Master Sargents , Plurton Sargents , Section Leaders , 
argument is thus canvassed both ways, namely , under Assistant Section Leaders and at the bottom the Tome 
the above Act 110 disqualification attaches to the peti Guards. It is , therefore , strenuously urged on behalf 
lioner and in case it clous attaclı , the petitioner does of the respondent No . 1 that there is a distinct cate 
not hold oflice of profit in view of the allowance gory of member of Home Guards who are to be ap 


- - - 


[ HTT JITS 3 ( iii ) ] ATA 011 319146 : 716 9, 1991/414T 18 , 1912 

163 
- - - - - 

- - . - . . - : = 
pointed under section 3 of the Bombay Home Guards of profit. By exemption under section 3 , certain 
Act, 1947. Wherea : tlic District Commandant is an categories are said to be not disqualitied and while 
appointment by the State Government under section interpreting such statutes it is consistently observed by 
2 ( 2 ) of the said Act. Hence what is exempted under the Courts that disability in the statute must be 
the above Act is a member and not the District Com strictly construcd and that no man should be 
mandant. 

deprived of rights , which would by law belong to 
13 . The learned advocate for the respondent has 

him unless the specific provisions of law which are 
urged that an anomalous situation may arise by creat 

alleged to have taken away thesc rights can be 
ing this distinction because under section 7 , section 

shown to apply clearly and in precise tornis to his 

case . 
6 (b ), Section 5 and Section 6 , the general discipline 
and the penalties enforceable against the members 

15 . With this background about the interpretation 
would create a classification wherein only the mem 
bers of the Home Guards would be liable for punish 

of statutes , the learned advocate for the petitioner has 

urged that the interpretation of the Parliamentary 
ment, whereas the superiors namely the District Com 

statutes has to be viewed from the intention which the 
mandant would stand exempted . In this behalf it is 

Parliament has sought to put on the holders of the 
Suggested that as soon as their appointments flow 

office , who are entitled to be exempted . In the first 
through different sources, such a distinction may exist 
and it cannot be obliterated under the proposition 

instance, he has urged that this is a declaratory sta 
that there is a distinction between two categorics in 

tutc and that the court should interpret from that 

point of view . It is urged that when one looks at 
the same organisation , namely thc Home Guards. 

section 3 of the Act, certain offices of individuals 
14 . As against this, the learned advocate for the have been exempted . For instance , office of Minister. 
petitioner has forcefully urged that when the law has Deputy Min ster of Union as well as the Statc, Leader 
to be interpreted the meaning assigned to the provi of Opposition , Sheriff in the city of Bombay and other 
sions must be given and no artificial distinction can metropolitan cities, Chairman or member of the Syndi 
he created . If the wording of the Act is clear and cate , Senate , etc , and the member of any delegation . 
simple , the Court should not try to give any interpre Now , so far as the Delegates of the mission arc con 
tation under the pretext that th : Legislature desired cerned , it is urged that their appointment is the 
when as a matter of fact no such explicit intention is Cabinet and that they are individuals and in none of 
visible in the wording of the section . Before going in these clauses namcly clauses (a ) to (b ) and clauses 
to that aspect, it will have to be held that under sec ( c ) to ( g ) of Section 3 of the Act, there is contcmp 
tion 7 the member of the Home Guard is liable to dis lated any hierarchy of Officers. They are the indivi 
ciplinary action . He is liable to be convicted and scn duals who are entitled to exemption , whereas clauses 
tenced for neglect of duty or disobedience in perfor ( c ) and ( d ) relate to office of member of the Forces 
mance of the duty when being called out under section raised under various Acts and of the Honic Guard . 
4 of the said Act. Similarly , the member of the Home This contemplates that the entire hierarchy or organi 
Guard shall also be liable for disciplinary enquiry by zation created under the Act is exempted . This is in 
the Commandant. In this behalf it is urged that the deed sought to be countered by the learned advocate 
disciplinary enquiry has to be conducted by the for the Respondents by drawing my attention to the 
Commandant and this situation creates a different Maharashtra Legislative Members (Removal of Dis 
office for the Commandant. However , if section 6 qualification ) Act , 1956 , which is a State Legislation 
( b ) (i) is read even the Commandant is liable to be and wherein any office or office of organizations has 
proceeded with in the enquiry by the Commandant been exempted . It is urged that if any office is to be 
General. If therefore , the member of the Home cxcmpted then the office of the member by no strçtch 
Guard is to be considered as distinct from the District of imagination can include the entire organization and 
Commandant, therę would be apparent hostile dis in that light of the matter, the District Commandant 
crimination wherein the member of the Home Guard is not qualified to hold the position of Member of 
would be liable for punishment and sentenced , where Parliament. 
as the District Commandant would be exonerated . It 
is felt that such can never be the interpretation of this 

16 . Now , in order to appreciate this argument, it 
scction . It is well settled that, “ A court cannot stretch appears necessary to bricily scan through the organi 
the language of a statutory provision to bring it in 

zation created under the National Cadre Corps Act, 
accord with a supposed legislative intention under 

the Home Guard organization as well as the organi 
lying it unless the words are susceptible of carrying 

zation created under the National Cadet Corps Act , 
out that intention . The words are to be interpreted 

1948, comprises of volunteers, who volunteer to lend 
as they appear in the provision , simple and gramma 

their services . So far as the Home Guards are con 
tical meaning is to be giver to them and nothing can 

cerned , the Home Guards are supposed to serve as 

auxiliary to the Police Force and assist the communíty 
be added or subtracted . Where the words of a section 

during emergency namely floods, fire , etc ., assist also 
in a statutc are plain , the court must give effect to 

the transport, communication , electricity , water , etc . 
them , and is not justified in depriving the words of and other essential services in the cvent of break 
their only proper meaning in order to give effect to down . They also assist in promoting communal har 
some intention which the court inputes to the Legis 

mony and assist the administration in protecting the 

weaker sections of the Society . Likewise , some other 
lature from other provisions of the Act." It would be 

duties are also assigned to them , pamely participating 
seen that the above Parliamentary Legislation is pass in socio -economic and welfaro activities such as Adult 
cd under Article 102 of the Constitution . It prescribes Fducation , etc . They also function as a nucleus of 
disabilities attached to the members holding the office 

Civil Defence Services and in addition to this they 


- - - - - - 


- - - 


- 


164 THE GAZETTE OF INDIA : MARCH 9 , 1991 / PHALGUNA 18 , 1912 [PART JI — Sec . 3(ii) 
- - - - -- - - - - - -- --- - - - -- 

-- - -... - = - - I - - 
Perform such other duties as may be assigned by the here would obviously mean the member of the entire 
State or the Commandant General. Now , with this ( ganization 
voluntary duties, it is difficult to cuivisage that they 
constitute a regular force , Under section 2 , the mem 

19 . In 1972 Bombay Law Reporter Pg . 304 , in 
hers constitute a voluntary body and that it is urged 

the case of Ratanji v. State of Maliarashtra , this 
that the other officers are appointed only for the pro 

Court was seized of the males relating to Honic 
per administration in the organization . There is not 

Guards and the Court observed that , “ the organiza 
the silghtest iota of evidence to show that any mem 

tion of the Home Guards is a voluntary body , 
ber of the hierarchy is in the regular service of the 

members are called upon to discharge ceratin func 
State Govt. Now once the member is a volunteer it 

tions duties in relation to protection of persons , pro 
can be safely assumed that his services are without 

perty , etc . while on duty under Section 4 of the 
any payment or consideration , 

Act, the members enjoy the same powers, privileges 
and protection as an office of the police , but all the 

same the services are rendered voluntarily and for 
17. The word " voluntary " has been defined in 

no remuneration . " These remarks would be applic 
legal dictionary by Mitra that a person who without 

able to all the constituents of the Home Guard orga 
obligation takes part in some transactions business , 

nization . 
etc . and without consideration accepts the property 
without receiving the legal title thereto . Juli 1112 20 . However , if the meaning sought to be canvas 
Military Law it means persons who enter the military sed on behalf of the learne :1 advocate for the l espon 
Service at the tim , of war without compulsion . It dent No. 1 is accepted on the ground that distinct 
would , therefore , include Officer, Subordinate Officer cadres exist under the Home Guards Act, the same 
and any other Officer or other enrolled persojis . would be brought with serious legal infirınities. As in 
Similarly , under the National Cadet Corps Act , dicated the Officer would be exempted from the dis 
1948, there is no category like a meinher. Tic cipline , whercas the members would be subjected to 
categories are divided into Oficers and the persons discipline . Non - obedience thereof may invite pc 
enrolling theniselves in the Senior or Junior Division . nalty , conviction , etc . It is difficult to fathem that 
But this is also an organization constituted for cdu Such an interpretation was within the mind of the 
cating the cadets froin Schools and Universities for Parliament. The Maharashtrı Act using the word 
full development of character and the capacity of any office is equivalent to word office of the Mem 
the leadershipy. In the statement of object and ber of Home Guard and no distinction worth descri 
rcasons to this Act it is clearly stated that such cha ption is seen . It is also rightly suggested by the 
racter development and promotion of leadership learned advocate for the petitioner that prominent 
amongst the students from Colleges and Universities citizens enter the Home Guard Organization with the 
are necessary. It would be thus obvious that this only motive of serving the society and the State in 
National Cadet Corps is also a voluntary organization , emergency situations. Some of them are appointed 
because the members have to be enrolled and no Commandants and some as Officers of other cadres 
recruitment is contemplated . It would mean that namely Sargents, etc . It would be, therefore , highly 
when the Parliamentary Legislation has used word 

inequitous if such capable persons of the society are 
member it would mean member of all categories, 

kept out from entering the affairs of the Government 
irrespective of whether they are Oflicers or enrolled through the Parliament. Such a disqualifcation 
candidates. In the Territorial Army Act, 1948, the must not have been conceived at all by the Parlia 
idea about the constitution of territorial army is en ment. The use of the word member of the Home 
tirely military in its character . The members of the Guard would can note the members and Officers of 
army are drafted from the Civilians and the mem all the categories . In the light of above reasoning, 
bers of the territorial Urmy are liable for military 

it is difficult to countenance the argument on behalf of 
service. When persons are drafted to the service, the respondent No , 1 that the petitioner has been 
the Army Act , 1948, is applicable . Suffice it to say rightly denied nomination . Any cnquiry or research 
at this stage that there is no category of mçinbers on that basis is bound to meet with the negative . 
in this organization and hence the inembers would 
be all the constituents created under the said Act. 

21. Alternatively it is contended by the learned 
Thc same analogy shall have to be applied to the 

advocatc for the petitioner that even if the District 
members of Reserve and Auxiliary Air Force cons 

Commandant is , said to be holding office under the 

Government that office is not an office of profit . 
tituted under the Act of 1952, 

The 
lçarned advocate for the respondent No. 1 las con 

tended that the Court cannot go behind the excmp 
18 . Now reverting back to the Bombay Home tions envisaged under the above Parliamentary Act. 
Guards Act, 1947 , it will have to be stated that the As soon as the Parlia ?nent declares certain offices as 
said Act contemplates creation of an organization to he office of profit, the Court cannot examine that ques . 
headed by various Officers and to be assisted by the tion . Once the Cominandant of Home Guards is 
members. It is indeed a fact that the word member held to hold office of profit by expulsion from the 
is distinctly used in the Home Guards Act, 1947 , but general category of members, ther: the Court has 
all the same only the lowest category under the Act no jurisdiction to enquire into that aspect. This ar 
cannot be within the comprehension of the Parlia gument can be repelled by the observations of the 
mentary Legislation . As indicated , the Parliamen Supreme Court in AIR 1954 Supreme Court 653, 
tary Legislation is of a vital importance . It seeks in the case of Ravanna Subinna v . G . S . Kaggeera 
to qualify the holders of certain Offices of profit ppa. While dealing with similar provision under 
and hence the general meaning of word member Mysore Legislature ( Piavention of Disqualification ) 
shall have to be taken into consideration Member Act, the Court hield : 


carespective" would mean Legislationwould 
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" We do not think that the implication of the duty to exercise an cmployment or a position to which 

provision is that the ollices mentioned in certain duties are attached . An office of prolit 
the schedule must necessarily he regasild really means an office in respect of which a profit may 
as offices of profil, irrespective of the accruç. 
fact whether any profit is at all attached to 
them or not and that but for these provi 

It is not necessary that it should be possible to pre 
sions the persons holding thien could not 
Jiave been 

dicato of a holder of an oflice or profil that he was 
cligible for being chosen as 
members of the Legislature . The object of 

bound to get a certain amount of profit irrespective 
the section may be to grant cxemption to 

of the duties discharged by him . In that case , the 
holders of oflices cíceriain 

person was appointed to conduct the cases of Rail 

descriptio :19 
and the provisio : in substance is that they 

way and was paid Rs. 5 .- per adjowunment. The 
will enjoy this 

Couri held that it was ari office of prolit because the 
cxeniption even though 
otherwise they might le regarded as like 

incumbent was required to look after the cases of the 
ers of offices of profii. 

Railway was not entitled to appear against the Rajl 
way and that he was to get a particular amount by 

way of remuneration for seeking adjournment. The 
In any view it can not be argued that even if a 

Court held that that position was an office to which 
Chairman or a member of a Government 
committee works in a purely honorary capa 

the above -mentioned duties are attached . Such dutics , 

if of public character, confirms that the holder is 
city and there is no remuneration attached 
to the office, he will still be regarded as a 

the holder of office . 
person holding office of profit in vicw of 
the provisions of the section . This provi 25 . Now in this case , it is undisputed that the 
sion might in our opinion have been inude petitioner is the holder of office under the State 
only out of abundant cautions and nothing Government and this is explicit from the fact that the 
else . 

petitioner is appointed by the State Government 

under section 2 ( 1 ), that he is to perform public 
22 . The Icarnej advocate for the respondent has duties , namely , dutics în relation to the protection of 
also urged that the petitioner dicl not produce the persons and the security of property arid the public 
pay slip as suggested in his written statement by the safety . He is also subject to discipline and punish 
Returning Officer respondent No . 144 and hence is not ment as envisaged under the various provision s uf 
entitled tow to produce those documents . However , the Act. Under the Rules, he has to receive allowance 
in AIR 1988 Supreme Court !796 , in the case of 

etc . as and when called up for duties and hence by 
Birad Mul Singhvi v . Aland Purohit, the Supreme no stretch of imagination it can be suggested that the 
Court has allowed additional evidence to he adduced 

pctitioner is not the holder of office . 
by the petitioner at the stage of election petition and 
accordingly , the nctitioner has examined himself and 
has tendered the documents on record . 

26 . In AIR 1970 Supreme Court 694 , in the cast 

of Smt. Kanta Kathuria V . Manak Chand Şurana, 
23. Normally , the Courts hav , laid down threc tests the Court was pleased to observe in the following 
in order to decide whether a person who holds an words : 
oſlice of profit under the Government comes within 
the mischicf of Article 102 or Article 191 of the 

" Now it is argued , and to my inind argued most 
Constitution of India , In AIR 1968 Allahabad 88 , 

forcibly , that that shows that what those 
in the case of Balak Rain Vaislı v . Badri Prasad 

who use the language of the Act of 1942 
Avasthi, those tests are mentioned , “ ( i) what authority 

meant, when they spoke of an office or 
has the power to make the appointment to the office , 

employment which was a subsisting, perma 
(ii ) What authority can talic disciplinary action and 

nent, substantive position which had an 
remove or dismiss tive holder of the cifice and (ii) 

existence independent from the person who 
by whom and from what source is his remuneration 

filled it, which went on and was filled in 
succession by successive holders, and it 

you merely had any man who was engaged 
( 24 ) In AIR 1968 Punjab and Haryan a 450 , in the 

on whatever terms, to do duties which 
case of S . Umrao Singh v . Darbarasingh and others, 

were assigned to him , his employment to 
the Court observed that. " ( i) The office must have 

do those duties did not create an office to 
some profit attached to it, and ( ii ) The ollice niust 

which those duties were attached . He 
be an ollice uncler tlic Governent of India or the 

herehv was employed to do certain things 
Governinent of a State ." Both these tests have to be 

and that is an cni oí it and if there was no 
satisfied and if ither of them is missing then there is 

oflion or couplovnent axisting in the case as 
no disqualification. It would , therefore , mean that 

thing, the so - calle , office or eindlovrent 
when the question of Ollice of profit has to be con 

was merely an aggregate of the activities of 
siçlered under the State , it will have to be proved 

the particular inan for the time being." 
whether the office is under the State and whether it 
carrics some profit . Now , so far as the office is con The Court observed that the word Ohicc is of an 
cernicd , in (1969 ) Supreme Court Reports 422 , in the indefinite content. It has various meanings. but it is an 
case of Mahadco v . Shantibhai and ors ., the oflile has ollice which is an independent of thic persons, It is an 
been described a ; one which is meant the right and office which has continuity , permanency . Of course 
475 GI/ 91 - - 2 
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there may be offices which are created for accomplish 

28. In 1971 ( 3 ) Supreme Court Cases 870 , in the 
ment of particular work . The holder is appointed and case of Shivamurthy Swami Inamdar v . Veerabhadra 
as soon as the work is done, the holder is discharged pipa Veerappa , the Court held that, “ The word "pro 
and the office stands extinguished . But all the same fit connotes the idea of pecuniary gain . If there is 
it would be found that the Courts have construed really a gain , its quantum or amount would not be 
office , as having some permanency and being inde matcrial; but the amount of moncy, receivable by 3 
pendent from the person who holds the office . As 

person in connection with the office he hold ; may be 
indicated , the District Commandant is an apjoint 

material ; but the amount of money receivable by a 
ment under the State , he can be discharged or dis any profit. “ In that case, a member of Tungabhadra 
missed There, is, therefore, no difficulty in recording Board appointed by the Governinent was entitled to 
the conclusion that the petitioner is a liolder of olice 7 . A , and D . A . at the ratcs prescribed by Mysore 
which has been created under the Bombay Home 

Travelling Rules, 1957 . The Court hold that such 
Guards Act, 1947. The appointment and termination 

allowances do not confer any pecuniary benefit on the 
are within the competence of the State , which acts incumbent and hence the folder of such office can 
through the Commandant General. However , the not be decmed as a holder of office of profit. Simi 
main controversy centres around the profit . 

larly , the member of the Kliadi and Village Industrial 
Board was entitled to the sitting fee of Rs. 16 at the 

mcetings, hut was not entitled to draw sitting fee as 
27 . Now word profit has been interpreted by the 

well as daily allowance . He could draw only one and 
Supreme Court in catena of decisions. The troud 

the Court held that the sitting fee paid to the inember 
meaning that can be assigned to this term "Profit is 

was in reality payment made for the purpose of reim 
some pecuniary gain irrespective of the amount. The 

bursing the expenses incurred by the members and 
Court has consistently observed that where the allow 

such fce , therefore should be deemed to be compen 
ance and payments are only meant for recoupment 

satory allowance . 
of expenses of the incumbent, such allowances do not 
come within the purview of profit . An effort in this 

29 . The learned advocate for the petitioner has 
direction can be made by having recourse to the views 

heavily relied on AIR 1975 Supreme Court 575 , in 
cnunciated by the Supreme Court in various Rulings. 

the case of Karbhari Bhimaji Rohamare , v . Shankar 
Before cmbarking upon tho Supreme Court view in 

Rav Genuji Kolhe and others. The Court analyuco! 
this behall, it is necessary to observe that an identical 

the aspect of profit at length in that Ruling . Here the 
view has been coined in AIR 1968 Punjab and Har 

117ember of the Wage Board for Sugar Industry was 
yana 450 , in the case of S. Umrao Singh v . Darbara 

paid the T . A . and D . A . and also the Honorarium , 
Singh and others. The Court observed : 

still the Court found that the amount of payment was 
such that it did not confer any pecuniary gain on the 

holder. The Court discussed the previous decisions 
" The combined reading of the 1961 and 1965 

of the same Court and came to the conclusion that the 
Rules discloses that the Chairinan was to be 

question has to be looked at in a realistic way. The 
paid a consolidated amount towards his daily 

observations can be reproduced as follows : 
allowance and travelling allowance for 
performing all official duties and journeys 
concerning the Panchayat Samitis within 

" The law regarding the question whether a person 
the district including attending of meetings , 

holds an office of profit should be interpret 
suprevision of plans etc . The inilcage allow 

ed reasonably , having regard to the circum 
ance was only admissible to him when he 

stances of the case and the times with which 
had to perform any official work outside the 

one is concerned , as also the class of per 
district. In essence , the payment under both 

son whose case the Court is dealing with and 
sets of Rules (that is 1961 and 1965 ) re 

not divorced from reality . The question 
mained the same, namely a compensation 

has to be looked at in a realistic way . Merc 
for out -ofpocket experi ses . The amount of 

ly because part of the payment made to the 
Rs. 1001 - can , in no inanner , under the 

member is called honorarium and part of 
circumstances, be said to he profit to the 

the payment daily allowance , the Court 
Chairman . " 

cannot come to the conclusion that the daily 
allowance is sufficient to meet his daily 

expenses and the honorarium is a source of 
The Court also discussed the viery developed in AIR 

profit . The petitioner who alleges that the 
1968 . Bombay 370 , in the case of Motisino V . 

honorarium paid to the member is a source 
Bhaivyalal, wherein the incumbant was nid on 

of profit has to discharge that burden . 
honorarium of Rs 3001- per menseny. It was not 
so that this amount was paid for him out-of- pocket 
expenses . Tt was more or less a compensation 

There is no dispute that the daily allow 
or reward for the work done by the incumbant . 

ance and travelling allowance pavable to th 
The Court. however. observed that. But the 

members would not make the membershira 
trend of these decisions indicates that if only 

of the Wage Board an office of nofit . Tliat 
daily - allowance and travellirnar allowance hart been 

come within the definition of the woniling 
paid to those members the decisions would hirve 

" comnensatory allowance " found in item 11 , 
turned the other way and it would have heen hillit 

Schedule I read with Section ? of the Roin 
that the office held by such Chairman was not an 

hay Legislature Member : (Removal of 
office of profit. 

Disqualifications) Act, 1956 ." 


per pate courtate 
Ins incum 
This 
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30 . The ratio , therefore, that can be deduced from 

Article 191 (1 ) though indeterniinate is an 
the vicws expressed by the Supreme Court in variou s 

expression of wider jinport than a post held 
Rulings is that when an incumbent is paid T . A . and 

under the Government which is dealt with 
D . A , or even both still it may not give any pecuniary 

in Part XIV of the Constitution . For holi 
gain to the holder. The learned advocate for the res 

ing an office of profit under the Govt, a 
pondent has drawn my attention to AIR 1969 Allaha 

person need not be in the service of the 
bad 88 , in the case of Balak Ram Vaish v . Badri 

Government and there need not be any rula 
Prasad Avasthi, wherein the Court held that the Ad 

tionship of master and servant between 
jutant appointed to the Force or U . P . Home Guards 

them . An office of proſīt involves two ele 
was holding an ollice of profit. However , on reading 

ments namely , that there should be an 
the judgmoni, it would be see that the intumbent 

office and hat it should cariy xome reilije 
was not appointed under the Home Guards Act and 

ratïon . The true test of determination of 11,c 
that he was paid the remuneration for the services , 

question whether a statutary corporation is 
The said payment was neither a stipend nor an allow 

independent of the Government depends 
ance by way of mecting out pocket cxpen - es. It was 

upon the degree of control the Govt, has 
a consolidated sum paid cvery month . It was, there 

ever it, the extent of control exercised by the 
forc , in the nature of remuneration and the Court, 

several other bodies or committees over it 
therefore , rightly held that the holder was the holder 

and their composition , the degree of its 
of office of profit under the Government. 

dependence of Government for its financial 
31. In AIR 1958 Bombay 314 in tlic case of Dr. 

necds and the iunctional aspect, namely , 

whether the body is discharging any import 
Deorao Laxman Anarde v . Keshav Laxman Borkar, 

ant Government function or just some func 
this Court dwelt at length on the question of office 

tion which is merely optional from the point 
of profit. The incumbent was the Insurance Medical 

of view of Government. 
Practitioner under the Employees State Tusurance Act. 
The incumbent was allotted certain number of cases 
of persons for medical check up . He was paid Rs. 6 

The various provisions of the U . P . Basic Educa 
per patient. The number of patients was about 1800 

tion Act (34 of 1972 ) and thic Rules there 
and the Court after claborato consideration of the 

under show that the State Government cxer 
Employees State Insurance Corporation came to the 

cises administrative disciplinary and financial 
conclusion that the incumbent was holder of office 

control and in fact Oveiall control over the 
of profit under the Act. This appointment was liable 

U . P . Board of Basic Education and its 
to bc terminated by the Sargent General acting on 

employees." 
behalf of the State . Per patient payment of Rs. 6 
was treated as payment to which he was entitled to in 

It would tlius be found that this Ruling is of no 
view of occupying a peculiar position 
created under the statute , 

assistance to the respondient. 
The Court . therefore , 
rightly held that it was an office of profit under the 
State Government. However, the question of nec 

33 . The petitioner in his evidence has stated that 
uniary gain was given the same meaning which Sup 

he is paid conveyance allowance of Rs. 120 per 
reme Court gave in its latter decisions. 

month for attending duties at Headquarters. This 

allowance is thus for meeting out of pocket expenses 
32 . The learned advocate for the respondent has 

for going from residence to the office . For visits 

outside Headquarters , he can claimi T . A . ansi 
also drawn my attention to AIR 1984 Supreme 
Court 385 , in the case of Biharilal Dobray v. Rosan 

D . A . at the rates prescribed for Class I Officers. 
Lal Dobray and has pointed out that the petitioner 

T . A . & D . A . bills are sanctioned after verification . 
is hoidine an important position , to which I shall 

He, however , does not derive any pccuniary gain . 

He does not reccive any remuneration or payment 
come later , and that his Jutics arc likely to conflict 

at regular intervals . No contrary evidence is led 01 
with his duties as the member of the House. How 
ever , in the above Ruling, the question of 

behalf of respondents . The learned alvocate for the 

salary 
paid to the incumbent wa not in dispute . The Court 

respondents has drawn my attention to the allotment 
made the following observations imm 

of jecp to the petitioner for his use. However, the 

petitionei has produced the various Circulars in 
" An Assistant Teacher employed in a Basic 

relation to the use of jecp . The petitioner has pro 
Primary School run by the Uttar Pradesh 

duced Circular at Ex , 18 and the clauses therein 
Board of Basic Education constituted un 

clearly indicate that it wa only for office use and 
der the Uttar Pradesh Basic Filucation 

nothing bevond that. It is available to all members 
Act, 1972 ( U . P Act No. 3.4 of 1972 ) is of Hone Guard Organisation . Similarly , he was 
di qualified for being chosen as a memher 

also directed T . A . and D . A . bills strictly in terms 
or the State Legislative Acuembly under 

of the orders and notifications issued bythe Govern 
Art. 191 ( 1 )( a ) of the Constitution . 

ment. The learned Asistant Govt. Pleader hay 

drawn my attention to Circulars Exhis . 19 , 20 and 
The obiect of conction Art. 191( 1 )( a ) is that a 21 and he has stated that the petitioner is a Head 

terson who is elected to 11egislature should of the Olice and is entitled to nass several bills . 011 
he free to carry on his Guties fearlessly with cruty of that notification Ex . 19 . it would be 
out being subiccted to any kind of movern seen that the payment regarding telephone billis, 
mental trecure . The term " office of Orolit electricity charges, etc , are to be counter - signed by 
under the Government" used in Col: ( all cof the petitioner. Nowhere there is an element of any 
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remuneration or fixed payment to the petitioner and 

Format, 28 A , 1991 
hence there is total absence of element of profit or 
pecuniary paint. 

3 . 2 11:-- piatta antihy dit fritt start 
पाक ममा पनि श्रादेशाजग भाई हल के निर्वाचनको प्रश्नगत याने 

हुए 1990 की निर्वाचन अर्जी में . 1 में मम्बई उच्च न्यायालय के नारोग्य 
34 . The learned advocate for the respondent has 

25 HITT , 1990 47 fautta mitt pfafafura afufu , 1951, 
stated that the petitioner is virtually an Assi tant 

( 19951 T 1:3) T UIT 10G # 277777 T HTTfU7 1977 1 
Commissioner of Police or the Additional Superin 
tendent of Police , his T . A . and D . A . per year is 
Rs. 7, 000 , the annual total budget for Jalgaon 
Home Guards is about Rs. 25 lakh . and it is diffi 

( 1 8217 . 1/ 90 ] 
cult to assume that the petitioner does not obtain 

DH . # . , 497 7177 
any pocuniary gain . Now in the first instance , the 
Home Guard Force in Jalgaon District , according 

New Delhi, the 28th February , 1991 
to the petitiones , comprises of 1950 members. When 
they are calls upon for duty, they are paid T . A . O . N , 44 . - In pursuance or section 106 of the Represen 
and D . A . and in that light the annual budget of tution of the People Act , 1951 (43 of 1951 ) , the Election 
Rs. 25 lakhs cannot at all pursuade me to hold that 

Commission hereby publishes the judgment dated 25th 

October, 1990 of the High Court of Judicature at Bombay 
the petitioner derives any gain . The respondents 

in Election Petition No . 1 of 1990 . Calling in question 
have failed to bring any evidence on record to show 

the clecion of Shri Devji Jogihhai Tandel to the Hound of 
that the petitioner is holding office or profit , although the People from Daman & Diu Parliamentury Constituency. 
it is shown that he is holding office under the State 
Govt. Nothing is shown that he derives pecuniary 
gain from T .A . and D . A . There is thus an important 

[No, 82 /DD -HP /1 / 90 ] 
clenient missing and that is “ profit " . The respondent 

S . K . PANDEY , Under Sevy , 
no . 14 has, therefore, wrongly rejected the nomina 
tion and for that purpose and for no fault of the 

· IN THE HIGH COURT OF JUDICATURE 
respondent no , I, who is a returned candidate has 

AT BOMBAY 
to suffer penal consequences of being unscated under 
section 100 ( 1 )( c) of the Representation of Peo 

ORDINARY ORIGINAL CIVIL 
plc Act. There is no alternative left. but to declare 

JURISDICTION 
his election a null and void on the ground that the 

Fleution Petition No. 1 of 1990 
nomination of the petitioner has been wrongly and 
improperly rejected . The respondent no . 14 should 

Gopal Kalyanbhai Tandel, 
have investigated into that aspect. It has been 

.. . Şubstituted Petitioner . 
stated by the petitioner and accepted by the respon -- 

Vs. 
dent No. 1, that none of the candidates objected to 
thy candidature of the petitioner . For the ſorgoing 

Devji logibhai Tundel Hur. 

- Respondents, 
reasons, therefore , the election petition has to 

Coram : Variave, J. 

al 
lowed . Accordingly , the following order. 

Dutçu : 25 -10 - 1990 . 
Shri J. V . Dave for Petitioner, 


ORDER 

Shri H . J. Thaklr with Mr. D . Shah for Respondent 
No. 1 . 

Shri R . M . Agarwal for Respondent No. 2 . 
The election of re pondent no . 1 Uttamarao 
Laxamnrao Patil , as the Member of Parliament from 

P . S . : 
16 -Erandol Lok Sabha Constiluency is declared null 
and void under section 100 ( 1 ) ( c ) of the Repre 

In vicw of the Judgment date 1 23rd and 25th October, 

1990 in Election Petition No. 2 of 1990 , no order on this 
sentation of People Act. The intimation in this Election Petition . No order as to coits. 
behal. be sent forthwith to the Election Commission 
and the Spcaker of Lok Saha. The authenticitet 

Sul / - A , J, CHOKSHI 
copy of this judgment be sent to the Ficction 
Commission under section 103 of the Representa 
tion of People Act. There sha i be no order as to 
costs. The amount of security depo it be return 
on application, to the petitioner under section 12 ! 
of the Representation of People Act. 

Seal. 
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